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-will initi.t••nd-continu••ffort. in ord.r to furth.r the goal.
of univ.r••l ••rvic. (Jt. Ix. 1, Att.ch. 1, .t 7-8).

OCC witn••• aaff.rty .tated th.t the initi.tiv•• r.co...nd.d
by .taff toward univ.r.al ••rvic. are nec•••ary. Bow.ver, the
witD••• went beyond the ataff r.c~ndation and advocat.d that
tb. coap.ny .hould -'Daur. tb.t b••ic ••~vic.. are .ffordabl. to
low-inco...ubscrib.rs-, bec.us" in bit view, the ainiaua progr••
••t.bli.h.d by S.ction .'05.76, ••vi••d Cod., a.y not b••uffi­
ci.nt wb.n tb. coap.ny •••ks .It.rn.tiv. r.~lation (OCe Ix. 3, at
33). In OCC'. view, tbis coaaita.nt i. a.r.ly the coapany pro­
po.al to follow wbat tbe Obio ••vi••d Cod. alr.ady r.quir•• (OCC
Iri.f at 72).

Th. goal of .chieving univ.r••lity for t.l.co..unication. is
.n i.su. in whicb tb. Ca.ai••ion ba•• gr••t d.al of int.r••t.
Tb••tipul.ting p.rtie.' r••pon•• to th. Co..i ••ion'. concern in
tbi. .1'.. oblig.t.. the coapany to t.k. c.rt.in action. in tbe
furth.rance of th. provi.ion of univer.al ••rvice. Although.e do
think th.t auch 80re can be done by c~anie. on thi••ubject,
giv.n that this i. the first alt.rn.tive regulation ca.e, we do
not find that oce'. objection. are .ufficient to ov.rturn the
.tipulation.

i. Pr09re•••eport.:

Section IV(a)(4) of th. alt.rnativ. r.gulation rul•• require.
a coapany to fll. aDAual pr.'•••• r.port. witb tb. Ca.ai.sion, and
••rv. such r.porta upon all ,.'ti•• to tbe alt.rnativ. r.9\llation
.'.....ing. Th••• progr••• r.port. ar. to includ••n .valuation
of .ach co..ita.nt .nd a p.rc.ntage of tbe coapl.tion achi.v.d.
Pur.u.nt to tb••tipulat.d plan, We.t.rn ••••rv. will file annual
progr••s r.ports with the Co.-i••ion which will .valuate .ach co.­
.it.ent and report on the .ggr.gate iapact of tbe co..ltaents n.ar
tbe .nd of tb. initi.l t.ra of the plan (Jt. Ix. 1, Attach. 1, at
11).

oec .xpr••••d its concern tbat tb••tipulated plan did not
.p.cifically .tat. th.t the progr••• r.port. will be ••rv.d upon
tbe parti•• to tb. alternative r.gulation c.... Furtheraore, OCC
believ.d that it i. unclear what the foraat and cont.nt. of tb.
r.ports will ent.il. In addition, oce .ub.itted that the .tipu­
l.t.d plan l.ck. any aech.ni•• for the .nforce.ent of th. coaait­
..nt. or ov.rall .onitoring of the r••ult. of the plan (OCe Iri.f
at 53, 75). In the vi.w of OCC witn•••••ff.rty th. iapl•••nta­
tion of a pric. cap plan, which OCC aaintained includ•• the price
fr•••• propo.al ••t forth In tbe .tipulat.d plan, r.quir•• in-
cr••••d att.ntion to the quality of ••rvic.. According to Dr.
aaff.rty, the inability to incr.a•• the no_inal price of a ••rvice
cr.ate. an inc.ntiv. to r.duce the ••rvic•• quality. rurtheraore,
• coap.ny op.r.ting und.r • price capi for.ula which il under
preslur. to aaintain high .arningl will cut COlt and perhapi defer
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..int.nanc. of the n.twork. Dr •••ff.rty .dvocat•• th.t • pric.
c.p pl.n -.hould have .nforc.abl••tand.rd. for ob••rv.bl. qua1i­
ti•• of •• rvic., with p.na1ti•• to .ncourag. coap1i.nc•• - (OCC Ex.
3, .t 22-23).

~h. Coaai••lon fully int.nd. to clo••ly aonitor the coapany'.
i.,l...nt.tion .nd .pp11c.tion of the ca.alt8ent••gr••d to in the
.tipulat.d plan. Bothing in the .tipulat.d pl.n pr.c1ud•• the
Ca.ai••ion or our .taff fraa obt.ining wh.t.v.r inforaatlon the
.t.ff d..a. n.c•••ary .nd .ppropri.t. in ord,r to ao~itor the ia­
pl.a.ntation of th. plan. Ind••d, this i. a"nonn.gotiab1. r.­
quir."nt of any alt.rn.tiv. r.gulation plan pur.u.nt to a.ction
XVII of the alt.rnativ. r.tul.tion rul... rurth.raor., •• pointed
out by W••t.rn ••••rv., Chapt.r 4901-1, O.A.C., r.quir•• the coa­
pany to provide ••rvic. of the progr... r.port. fil.d in th•••
c.... on all parti.. of r.cord in the ca... (wa ••ply Iri.f .t
35). lfhu., not only will th. progr••• r.port. b. fil.d in th•••
c•••• and avail.bl. to th. public for r.vi.w, but OCC, a. w.ll a•
• 11 of th. p.rti.. to th... c.... will be ••rv.d copi.. of the
progr••• r.port.. Thu., th. Coaai••ion find. that acc'. concern
p.rt.ining to the progr••• r.port. and the ••rvic. th.r.of i.
unfound.d.

c. L.qal I ••ue••nd the Alt.rn.tiv•••gul.tion .ul•• :

1. ~.ct .att.r Juri.diction:

S.ction 4927.04(&), ••vi••d Cod., provid•• th.t, in con.id.r­
ing .n .pplic.tion fil.d by • t.l.phon. coapany pur.uant to S.c­
tion 4109.18 and 4909.19, ••vi••d Cod., for .n incr.a•• in r.t••
for ba.ic loc.l .xch.ng. ..rvic. or .ny other public t.l.co.-uni­
c.tion•••rvic., th. Coaai••ion aay con.id.r .n .It.rn.tiv. a.thod
of ••tabli.hing r.t•••

W••t.rn •••• rv. CAP. aaint.in.d that the Coaai••ion hal no
.ubj.ct aatt.r juri.diction to proc••d l.wfully und.r S.ction
4927.04(&), aevi.ed Cod~. Th.y argued that the .tipul.ting par­
tie. have failed to identify th. alternative .ethod by which rate•
• nd charg•• are to b•••tabli.h.d pur.uant to the applicable code
••ction (WR CAP. Iri.f at 3).

Siailarly, OCC av.rr.d that the .tipulat.d pl.n do•• not
qualify a. an alt.rnativ. r.gulation plan becau•• it contain. no
incr.a.. in r.t.. •• cont••pl.t.d by Chapter 4927 of th. .evi••d
Cod.. According to OCC, whil. incr••••• r••ulting froa the iapl.­
..nt.tion of th. pricing fl.xibility ••t.bli.h.d by the Co..i ••lon
in 944/1144 are .nough to invo1v. S.ction IV(E) of the alternative
r.gulation rul•• , .uch incr••••• c.nnot be what th. 1.gi.lature
int.nd.d in S.ction 4927.04(&), .evi.ed Cod., b.c.u.e .uch flexi­
bility wa. p.raitt.d prior to the .nacta.nt of Chapter 4927, a.­
vi••d Code (OCC Brief at 38). According to OCC, the a.r. fact
that the .tipulat.d pl.n fr••••• ao.t rate. and r.duce. a f.w
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oth.r. do•• not con.titut••n -.It.rn.tiv.- to tradition.l r.gula­
tion .inc••••t.rn ••••rv.·. r.t•• h.v. be.n, in .ff.ct. fro••n
.inc. 191', wh.n the coap.ny had it. la.t r.t. c••• , .nd bec.u••
the coap.ny h•••lw.y. bad th. pow.r to r.duc. it. r.t•• in .ccor­
d.nc. with ••ction 4909.18, ••vi••d Cod. (~••t 39) •

•••t.rn ....rv. point.d out th.t th. .tipul.t.d pl.n would
r.duce c.rt.in acc••• r.t•• , •• vell a. oth.r rat•• , .nd th.t the
r•••nu. n.utral .qu.liz.tion of th. intra.t.t. c.rri.r coaaon lin.
r.t•• would incr•••• the originating c.rri.r coaaon lin.. Thu••
the co.p.ny .rgu.d th.t the propo••d .tipulat.d pl.n .nd r.t.
ch.ng•• f.ll within th. purvi•• of S.ction. 4909.18 .nd 4909.19,
••vi••d Cod., which .pply to .pplic.tion. to - ••t.bli.h .ny
r.t., ••• to aodify •••·.incr•••• , ••• or r.duc. any r.t.-, •• w.ll a.
S.ction 4927.04, ••vi••d Cod., which appli•• wh.n con.id.ring an
.pplic.tion pur.u.nt to the pr.viou.ly cit.d ••ction. of the Ohio
••vi••d Cod. (wa Iri.f .t 53-54). In addition, the co.pany point­
.d out th.t the Coaai••ion'. juriadiction und.r '.ctlon 4927.04,
"vi••d Cod., continu•••v.n if the ultiaat. conclu.ion of • c•••
doe. not n.c••••rily r••ult in • r.t. incr•••• , becau•• this ••c­
tion of the ••vi ••d Cod...r.ly ••t. forth wh.t tb. Co..i ••ion ••y
do wh.n it i. -con.id.ring an application- •••king an incr•••• in
r.t... In the coap.ny'. vi.w, the Ohio Gen.ral A•••ably int.nd.d
for the Coaai••ion to d.t.rain. wh.t the appropri.t••olution i.
to .n .It.rnativ. r.gul.tion propo••l (wa ••ply ari.f at 31).

Contrary to the ••••rtion. a.d. by the obj.cting p.rtie., the
Co..i •• ion h•• cl••rly b••n .apow.r.d by the Ohio Gen.r.l A••••bly
with the .uthority to con.id.r pl.n. in th. for••gr••d to by the
.tipul.ting p.rtie. in this c.... W. do. -in f.ct, h.v. the .u­
thority pur.u.nt to Ch.pter 4927, ••vi••d cod., and/or other .p­
plic.ble ch.pter. found in Titl. 49 of th. Ohio ••vi.ed Cod•• to
r.vi.. .nd approve the .ethodolo9Y ••pou••d by the co.p.ny .nd the
oth.r .tipulating p.rti•• in this c.... Purth.r.or., w. find
OCC·••rgu.ent, th.t the co.p.ny in .oae w.y fail.d to achi.ve a
n.c••••ry .t.tutory r.quir•••nt for Coaai••ion r.vi•• in thia ••t­
t.r b.cau.. the .tipul.t.d plan do.. not contain a propo••d rat.
incr.a•• , to b. incongruous with OCC·. nuaber one cont.ntion th.t
th. co.p.ny should be d.cr•••ing it rate.. Cuato.er. rec.ived
aany b.n.fit. und.r tbi. pl.n (including T.I-Touch r.ductions, 1+
pr••ub.cription and SLCS) which .ight not have be.n po••ibl. to
.cbieve only through pro••cution of tbe OCC coaplaint c••••

In our .ntry on r.he.ring in C••e No. 92-1149-TP-COI at 4•••
• ddr••••d tb. i ••u. of wb.th.r • pl.n which do•• not includ. a
provi.ion for • rat. incr•••• can b. fil.d pur.uant to S.ction
4927.04(A), a.vi••d Cod.. In th.t .ntry, w••t.t.d that -.n al­
t.rn.tiv. regulation pl.n, which aay or aay not includ••n in-
cr•••• in r.t•• , .hould b. fil.d pursuant to S.ction 4927.04(A),
a.vis.d Cod•• - To r.quir. that the r.solution of ev.ry applica­
tion for alt.rnativ. r.te••king au.t includ•• provision .atab­
lishing a thr••hold r.t. incr•••• would b. contrary to the public
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int.r••t, a•••11 •• our .t.t.d int.ntion in foraul.tin, the al­
t.rn.tiv. r.gulation rul•• in accord.nc. with Cbapt.r 4927, ••-
vi••d Cod.. Bow.v.r, .v.n if th.r. wa. a .tatutory aandat. that
r.qu••t. for .It.rnativ. r.t.aakin, contain a provllion for an
iacr•••• in r.t•• , •• point.d out by the coap.ny, th••tipulat.d
pl.n in tbl. ca•• would a••t that ..ndat. beC.UI., purlu.nt to the
plan, not only would c.rtain acc••• and Dth.r r.t•• b. r.duc.d,
but tb. r.v.nu. n.utral .qu.li.ation of th. intra.t.t. c.rrier
ctmaOn lin. r.t•• would incr.... th. originating carri.r co_on
li•• charg.. Accordingly, the Co..i ••ion find. th. arvu-.nt.
rai••d by ace and th••••t.rn a•••rv. CAPS an tbi. i ••u. to b.
without ••rit.

2. 'Burd.n of Proof:

, Pur.uant to '.ction .927.0.(A), ••vi••d Cod., th. Co.-i••ion
aay approve rat.. for a ••rvic. by a a.thod otb.r tban that ••t
forth in '.ction .909.15, a.vi••d Cod., provid.d: tb. C~i••ion
finds th. u•• of th. alternative ..thod of ••t.bli.bing rat•• i.
iD th. public int.r••t, and, in in.tanc•• wh.r. th. alt.rnativ.
_thodoloty i. propo••d by th. C~i••ion, that tb. applicant
t.l.pbon. coapany con••nt.. Furth.raor., '.ction I(B) of the Coa­
ai••ion'. alt.rnativ. r.gulation rul•• plac•• the burd.n to d••on­
.trat. that the plan i. in th. public int.r••t on th. applicant,
W••t.rn •••• rv••

At tbe h.aring in thi. aatt.r, tb. parti•• to tbe .tipulation
pr•••nt.d thr•• witn••••• in .upport of tb••tipul.tionl Mr.
Cornacchion. by W••t.rn ••••rv.' and ••• B.n••l and .r. Mont,o•• ry
by the .taff. In .ddition, pr.fil.d t ••tiaony addr•••in9 variou.
a.p.ct. of th••tipul.t.d plan and the i.su.. rai••d by the int.r­
v.ning parti•• which w.r••i9ftator. to the .tipulation wa. adait­
t.d into the r.cord on b.half of the IXC coalition, Ohio B.ll,
AT.T, and OCTVA.

OCC and the •••t.rn ••••rv. CAP. both argu.d tb.t tbe .vi­
d.nc. of r.cord i. in.uffici.nt to .upport •••tern ••••rv.'.
burd.n of proof to .how that the stipulat.d pl.n ..et. the re­
quir.a.nt••et forth in tb. alt.rnativ. r.gulation rul•• and the
Obio a.vi••d Code (aCe Bri.f at ., .. w. Bri.f at 4). rurth.r­
aor., on bri.f, th••••t.rn ••••rv. CAP. point.d out that the
t ••tiaony offer.d in .upport of the .tipulated plan fail. to ad­
dr••• the objections to the .taff r.port or tb. r.co...ndation.
contain.d in the report (Tr. IX, 114).

ace .t.t.d th.t th••tipulat.d plan could b. iaprov.d if cer­
tain objectionable f ••tur•• of tb. plan were delet.d. Purth.r­
aore, ace .verr.d that, in ord.r for the .tipul.t.d plan to be
found to be in th. public int.re.t, th.r. ar. additional f.ature.
which would n.ed to be includ.d (aCe Brief .t 54). In OCC'. vi.w,
the .tipulatin9 parti.. f.il.d to provide .vid.nce in .upport of
key portion. of tbe .tipulated plan. rurtheraore, ace aaint.ined
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that what .vid.nc. va. pre••nted by tbe .tipulating partie. in
.upport of .0.. portion. of the .tipulat.d plan va. ·unconvincing­
(Id. at 36). According to OCC vitne•••afferty, tbe Coaai•• lon
aii only adopt an alternative ••thod of rate..king if .ucb alter­
nativ...tbod i. found to be in th. public intere.t (OCC Ix. 3, at
4). OCC argued that .e.t.rn ••••rv. and the oth.r .ignatory par­
ti.. to tb. .tipulation bear th. coaplet. burd.n of .boving tbat
the .tipulat.d plan i. in th. public int.r••t. Furtheraor., oce
aaintain.d that th. burden of proof do•• not .hift ju.t becau.e a
.tipulation ha. been .nt.red into (OCC ari.f at 35). Whil. oCe
doe. not d.ny that th••tipulation ben.fit. ".0•• of th. cu.to••r.
of W••t.rn ••••rv., it b.li.v•• that th. -lack of .upporting .vi­
d.nc. for th. allocation of th••tipulation'. b.n.fit•••phali•••
the facial di.proportiona1ity of tho•• benefit.- (OCC .eply Bri.f
at 2). .

Dr••afferty, propo••d four criteria which he beli.ved the
Ca.ai••ion should utili.e in d.t.r.ining wh.th.r a plan i. in the
public inter.st: -(1) th. c.rtainty of 10v.r rat•• and b.tt.r
••rvice than traditional r.gulation ..intain., (2) the a••uranc.'
that lov.r co.t. will flov back to con.ua.r., (3) tb••aint.nanc.
of univ.r.al ••rvic. and affordab1. rat•• , and (4) the avoidanc.
of any iap.dia.nt to tb. .ntry and growth of .ffici.nt coap.ti­
tor•• - (OCe Ex. 3, at 9). According to OCC, Dr••aff.rty .how.d
how a pric.-fr•••• plan, a. pr•••nt.d by th••tipulating parti•• ,
fail. to ae.t th. pUblic int.r••t wh.n h•••plain.d th.t, -(a)l­
though W••t.rn .e.erv. do•• not •••k infl.tionary adju.t..nt., it
.hould continue to .xperi.nc. co.t d.clin•• for it. fac·tor input.
- both in r.a1 t.r•• and a. adju.t.d for inflation. Wh.r. r.a1
productivity incr••••• aor. than off••t inflation, •••t.rn ••••rv.
would r••trict output by failing to pa•• on th••• co.t r.duction.
in low.r pric•• to .nd u••rs.- (Id. at 111 OCC Bri.f at 40). OCC
av.rr.d that, .inc. Dr••affertyTi r.co...ndation. ar. uncontro­
v.rt.d on th. r.cord and th••tipulating parti•• have failed to
id.ntify oth.r i.portant factor. in gauging an alternative regul.­
tion plan, th. Co..i ••ion cannot find that the .tipulat.d plan i.
in the public intere.t ba••d on this record (Id. at 41).-

W.st.rn ••••rv. point.d out that, at the local public h•• r-
.ing., oce .tat.d that it find. nothing of r.al .ub.~anc. to oppo.e
in the .tipu1at.d plan, rath.r, OCC do•• not b.li.v. that th. plan
go•• far enough. The co.pany and the oth.r .tipulating parti••
aaintain.d that the .tipulated plan doe. go far .nough and that it
a••t. all of the applicabl••tatutory r.quir.a.nt. (WIt Brief at
4). In fact, W••tern ••••rv. point.d to t ••tiaony pr••ented by
witn••••• for OCC in which the witn••••••tat.d that f.ature. of
the .tipulat.d plan ...t .any of OCC'. r.co...ndation., na.ely
T.1-Touch rate reduction., co.pany a••i.tance in the education
co..it.ent, continuation of flat-rate ••rvice, provi.ion of the
ALL'1'EL Cu.to••r Sati.faction "onitor, and deployaent of ISDN tech­
nology ba.ed on cu.to••r d••and ('1'r. X, 15, 18, 43, 52, 84).



92-I525-TP-CSS - 93-230-T'-ALT ..'.46-

•••t.rn ••••rv. point.d to tb. div.r•• and coapr.h.n.iv. r.p­
r•••ntation of the public int.r••t r.pr•••nt.d by tbe .tipulating
parti•• , al w.ll al tb. div.r•• ben.fit. provid.d by the .tipu­
1at.d plan in advocating tbat the stipulat.d plan achi.ve. the
public int.r••t obj.ctiv.. 'tb. coapany ••pou••d that th••tipu­
lat.d plan provid•• dir.ct ~n.fit. to all cUlto..r. through re­
duc.d rat•• , .li.ination of tb. r.lid.ntial .,.l-Toucb cbarg•• ,
fr•• calling to·lcbool.,.th. pot.ntial for ILCI in thr•• ar.a.,
deplo,.ent of t.chno10ty, cu.toa.r lurv.y., enhanc•••nt of the
univ.r.al lervic. goal, and adoption of tb••taff'. cUlto••r ••r­
vic. r.co...ndationl (wa ari.f at 57-59). .

Upon car.ful conlideration of the lllu•• rai••d In oPPolition
to the Itipulation, along with the Itipulated plan, the Coaai••ion
firaIy b.li.ve.that the co.pany and the .tipulating parti'l have,
in fact, .u.tain.d tb.ir burden of proof and have deaon.trated
that their r••olution of tb. 11.u•• do ...t tbe public interelt
aandate .et forth In th. alt.r.ative r.tulation rule., al well ••
tbe Ohio a.vi.ed Cod.. In cont.aplatlng tbe el••ent. of the .tip­
ulation and the plan al a whole, it il .vid.nt that all of the
cu.to••r. of ••It.rn ••••rv., Including th. r••id.ntia1 cUlto.erl
which OCC r.pr••ent., will be provided a dlrect ben.fit fro. tbe
r••olution of th.....tt.rl. In fact, a r.view of the propolal in
light of the four crit.ria which Dr. "ff.rty advocat.d we utili.e
in det.r.inin, wh.th.r the plan •••tl the public int.r'lt burd.n
r.v.als that the stipulation, along with the plan, does attain hi.
four .tat.d goall.

'urth.r.or., a. point.d out by .taff on bri.f, the .tipulated
plan al.o baa .af.guards to prot.ct tb. coapany. ror .xaaple, if
the .t.ipulat.d r.turn of rat. ba•• of 10.7 perc.nt, which i. with­
in th. raD,' propo••d by OCC, i. found to b. inluffici.nt to p.r­
.it an ad.quate return to the coapany'l inv••torl and, thus a
thr.at to the co.,any'l financial .tabi1ity, th••xogenoul factor.
provilion i. inc1ud.d in th. plan in ord.r to aid th. coapany
(Itaff ari.f at 17). Tb.r.for., the public int.r'lt, wbich in­
clud....lntaining the financial ability of the coapany to .ain­
tain quality •• rvic. and d.ploy t.chnologi•• r.quir.d by con.u.ers
i. ".11 .erv.d. Accordingly, "e find that the concern. rai••d by
the object~ng parti•• on this i.lue are unfound.d.

3. 'olicy Ob~ectivel:

A...ntion.d pr,viou.ly in th. dilcullion I.ction of this
ord.r, the l.gillature I.t forth a Itat...nt ·of policy In Section
4927.02, ••vil.d Cod., which the Coaalllion i. to conlid.r in
carrying out S.ction. 4927.03 and 4127.04, ••vll.d Cod.. G.n.ral­
ly, in approving a plan, th. Co..i.lion il to conlider five it••• ,
na••ly "heth.r th. plan: .nlur.1 adequate balic local .xcbange
•• rvic.; aaintains ju.t and reasonabl. rat•• , encourag•• innova­
tion, pro.ot•• diversity and option., and r.cognize. the continu­
ing emergence of competition.
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In OCC'. vi.w, the l.gi.latur. int.nd.d the polici•••• t
forth in ••ction 4927.02, ••vi••d Cod., to b. a controlling part
of the Co..i ••ion'. con.id.ration of an alt.rnativ. regulation
plan and, thu., any plan which contradict. or fail. to advanc.
tho•• polici•••hould b. r.j.ct.d (OCC Bri.f at 41). N.ith.r OCC
witn••••afferty nor W••t.rn ••••rv. CAR. witne•• S.lWYn b.li.v.d
that w••t.rn ••••rv.'. initial plan ..t ~b••tatutory ,oal. (OCC
Ex. 3, atl, .. CAP. Ex. 4, at 11). furth.racre, OCC argu.d tbat
th••tipulat.d plan i. equally flawed (OCC Bri.f at 42).

With r.gard to the fir.t .tatutory poli~y con.ideration p.r­
taining to ad.quat•••rvic., OCC b.li.v•• tbat th. univ.r.al ••r­
vic. co..itaent in the .tipulat.d plan do•• little to advanc. the
availability of ba.ic ••rvic.. In fact, OCC .ubaitt.d that the
pric. fr•••••tructure of the .tipulat.d plan actually giv•• the
coapany -an inc.ntiv. to allow ••rvic. to becoa. iA.~tt ov.r
the t.ra of the plan-(OCC Bri.f at 42). on tb•.~.id.r­
.tion, in Dr•••ff.rty'. opinion, the r.v.nu. reduction. contain.d
in th••tipulation'. coapl.int c••• r.coaaendation. do not r••ult
in ju.t and r.a.onabl. rat•• (OCC Ix. 12, at 4-5). ~bu., in OCC'.
vi.w, the .tipulat.d pric. fr•••••iaply ..intaina r.t•• which .r.
unju.t .nd unr•••on.bl. (OCC Bri.f at 42). With r.g.rd to the
third con.ideration, OCC beli.ve. that the te.tiaony of coapany
witne•• Cornacchione, that the .tipulat.d thr.e-y••r t.ra of the
plan will .ncour.,. innovation and give th. coapany inc.ntiv. to
bacoae aore effici.nt, i. in.uffici.nt to a••t th. 90al of this
policy con.ideration (Tr. IX, 21). liailarly, OCC ·found co.,any
witn••• Cornacchione'. id.ntification of the lntr.LATA 1+ and the
infra.tructur. co..it.ent a••pecific .ourc•• of div.r.ity de­
riving froa the .tipulat.d plan to b. inad.quat.· to a••t the
policy goal that the plan .hould proaot. diver.ity and option. in
th••upply of ••rvic•• (Id. at 31, OCC arief at 43). ,inally, OCC
aaintained tbat the fiftn-.tatutory policy con.ider.tion w•• not
a.t bec.u.. the .tipul.ted pl.n -doe. not provide for .ny fl.xible
r.gulatory tr.ataent of .ervic••·, but only ••ek. tb••••• fl.xi­
bility that va. peraitt.d by the Co..i ••ion prior to the .nactaent
of Chapter 4927, .evi••d Code (!!. at 43).

According to the W••t.rn •••erve CAP., the .tipul.tion i ••
continu.tion of the .tatu. quo for a period of thr.e y.ar., at a
ti.e wben the .tatu. quo i. un.cc.pt.ble according to both the
policy of the .tat. of Ohio and the alt.rnativ. r.gul.tion rul•••
We.tern ••••rve CA'. .rgued that the .tipul.tion i. b.d for both
the .tat. of Ohio and the cu.toaer. of the coapany (wa CAP. Irief
at 12). According to the .e.t.rn ••••rv. CA'., while the co.pany
r.cogni••• that .ubj.ct••uch a. unbundling, int.rconn.ction, .c­
ce•• to nuaber re.ource., terainating co.p.n••tion, .cc••• to
directory a••i.tance and other databa••• , and nuaber portability
.r••ubj.ct. which the co.pany will n••d to addr••• , tho•••ub­
j.ct. are not includ.d in the .tipulat.d plan (Id. at 13, Tr.
VIII, 15-11). Bow.v.r, the We.t.rn •••erv. CA,'-.tat.d th.ir .up­
port for the iapleaent.tion of 1+ intraLATA acc••• , a. t ••tifi.d
to by witn••• Selwyn, because it is ·conli.tent with proaoting the
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div.r.ity in the .upply of t.l.co..unication•••rvic.-, a. I.t
forth in .ection 4927.04(A)(4), a.vi••d Cod. (WR CAP. ax. 4, at
15-16, .. CAP•••ply Iri.f at 8) •

•••t.rn ••••rv. .tat.d that the 1.9i.l.tur. di~ not aand.t.
that .ach of the policies .et forth in the It.tute be fUlfill.d,
but ratber that the Ca.ai••ion take luch.policie. into conlid.ra­
tion when re.iewin9 • plan. With re9ard to the policy objective
pertainin9 to ad.quat•••rvic. r •••t.rn ••••rv...lnt.in.d that it
il currently providin, .uch .dequ.t. ..rvice and that nothing on
the r.cord in th... c•••• all.,e. oth.r"i.e;" rurth.r.or., the
c~any averr.d that it. co..it.eat to univ.r.al ••rvic. will
furth.r tb. fu1fill..nt of this policy. Th. coapany advocat.d
tb.t tb. co.-itaent. s.t fortb in th••tipulated plan will .tlau­
l.t. custo.er••nd the coapany, ....11 •• the coapetitor., into
thinking aboutwa,. to be inftovative in tb. tel.co..unication.
indu.try. rurth.raore, the co.,.ny point.d to the portion of the
.tipulated plan ••tabli.hin, the intraLATA 1+ ••thodo1olr a. .vi­
denc. of the plan" con.id.ration of th. policy conc.rning the
recognition of e••r9in, co.petition (WR ari.f at 65-67).

InitiallYr ...,r•• with the coap.ny that tb. l.gi.lature did
not int.nd th.t tb. pOlicI obj.ctiv., ••t forth in the .tatut•
..r...ndat.d to be fulfi led word for word within the cont.xt of
any approv.d .,alt.rl'lative re9u1.tion plan. Bowev.r, the .tatut.
doe. require that .. con.lder the policy objectiv•••et forth
therein in arrivin, at our det.r.ination in a ,iv.n c.... Thu' r
in our revie" of the .tipulation, along with the plan, w. bav.
car.fu1ly r.viewed and con.id.r.d all of the policy obj.ctive. in
accord.nc. with '.ction 4927.02, ••vi••d Cod., and w. have found
that the proposal uad.r consid.ration today .ub.tantially achi.v••
the con.iderations .nvi.ioD.d th.r.iD. •• beli.v. that, contrary
to the po.ition ..intained by the W••t.rn ••••rv. CAP., the .tipu­
l.tion taken a. a vbol. goe. well beyond the .tatus quo. .atber r
the nuaerous co..ita.Dt••et forth in the .tipulat.d plan coupl.d
"ith the rate adjustaents and the iapl.a.ntation of intraLATA 1+
••rvic. r••ult in a .tipulation which attains the ,oal••nvi.loned
by the 1.,i.1atur. when it enact.d Ch.pter 4927, ••vi••d Code.
Accordingly, the all.gation. put fortb by tbe objecting partie.
are found to b. witbout ••rit.

4. Waiv.r of tb. A1t.rn.tiv•••gulation .ul.s:

'.ction 4927.04(D), ••vis.d Cod., st.t.s that the Coaai.sion
sh.ll adopt such rul.s as it finds n.c••••ry to carry out this
••ction of the cod.. Accordingly,th. Coaai••ion cre.ted the
.It.rnative r.gulation rul.s which provide in S.ction I(D) that
-[tJh. Co_is.ion ..y "aiv. any provision in tbe•• rul•• upon a
aotion for 900d cau•••hown, or upon it. own ..tion. w rurtb.r­
aor., S.ction I(D)(1)(f) of the rule••t.t•• that, in con.id.rlng
a r.qu••t for walv.r, the Co_ls.ion .ay take into con.id.ration
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¥b.th.r the granting of the waiv.r would b. in the public int.r­
••t. Th••tipulation .ubaitt.d in th••• c•••• includ•• a cl.u••
¥blch provid.s th.t ·to th••xt.nt n.c••••ry to .ff.ct the for.­
going, any and all of the rul•• adopt.d by the Coaai••ion in c•••
Ro. 92-l149-!7-COI ¥bieh .r. in conflict h.r.with be v.iv.d- (Jt.
Ix. 1, .t 3). rurth.r.or., th••tipulat.d pl.n provid•• th.t
provi.ion. of tti. pl.n ·.h.ll control ov..r curr.nt rul•• of the
C08ai••ion which .r••xpr•••ly in .ignificant conflict with th.
(p)l.n •••• • (Id., Attach. 1, at 15). Pur.uant to th. dir.ctiv. of
the attorn.y iia.in.r, th. co.pany .ubaitt.d a lat.-fil.d •••t.rn
••••rv. IXhibit 16 which id.ntifi.s the rule. that th••tipulating
parti.s b.li.v. ar. ,ubj.ct to th. vaiv.r provi.ion contain.d in
the .tipulation.

OCC argu.d that a co.pany au.t .ith.r follow the alt.rnativ.
r.gulation rul•• in its plan, r.qu••t a vaiv.r fro. the rul•• , or
de.on.trat. that the application of the rule i. not in the public
int.r••t (OCC Bri.f at 44). OCC opin.d that, ev.n with the sub­
ai••ion of •••t.rn ••••rv. Bxhibit 16, the .tipulating p.rti••
r.il.d to ...t th.ir burd.n of proof conc.rning the r.quir...nts
of the rul•• in a••king a waiv.r or bav. contr.dict.d • rule in
the .tipulat.d plan In the following ar.a. by failing to: ...t
the burd.n of proof, .how good cau•• for tb. vaiv.ra to the rul•• ,
••t forth r.cord .upport for policy i ••u•• conc.rning cro••­
.ub.idization, achi.v•••nt of the policy 90al., r••al. and ahar­
ing, and the public int.r••t, d••on.trat. that the coaait••nt. are
con.i.t.nt with the .tatut. and Coaai•• ion goal., and that th.y
are in addition to the ainiaum t.l.phon•••rvic••tandard., d.­
.crib. the ••thod for .arning•••••ur•••nt' d••on.tr.t. th.t the
.tipul.t.d pl.n i ••s b.n.fici.l for rat.payer. a. S.ction
4909.15, ••vi••d Cod.; addr•••••v.n of the .l.v.n point. which
the Coaai••ion i. to take into con.id.ration wh.n r.vi.wing a plan
a•••t forth in lection X(B)(2) of the rul•• , .xpl.in the incon­
.i.t.ncy b.tw••n the con••nt provi.ion, as w.ll a. the provision
conc.rning aodification and r.vocation of the stipulat.d pl.n, and
the provi.ions ••t forth in the rul•• , ••t forth a provi.ion cov­
.ring the filing of • sub••qu.nt plan, .abody the protection pro­
vid.d by L.SIC .tudi•• in contractual arrang••ent., and f.ilur. to
provide for cu.toaer .ducation (~. at 48).

The W••t.rn ••••rv. CA•• aaintain.d that, in ord.r for the
Coaaission to con.id.r any of the w.iv.r r.que.t••ub.itt.d by the
coapany and contain.d in W.stern ••••rve Exhibit 16, the coapany
would n••d to subait at l.a.t .oa••xplanation for the r.qu••t,
how.v.r, no such .xplanation ha. b••n provid.d concerning the
waiv.r r.qu••t. contain.d in the .xhibit. Thu., th. W••tern ••­
••rv. CAP. opin.d that the Coaai•• ion au.t r.j.ct the blanket
waiv.r proposal contain.d in the .tipul.t.d pl.n (WR CAPs Bri.f at
9).

W.st.rn ••••rv. vi.w.d the alternative regulation rule. a.
p.rai••iv. in natur.. Thus, it .xplained that the waivers .et
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forth in •••t.rn ••••rv. &xhibit l' .xt.nd prl••rily to l.ngua,e
cont.in.d in th. rul•• wbich .re ..ndatory by th.ir t.r.. (wa
Irief .t30). ~he co.p.ny .t.t.d th.t the rul•• not id.ntifi.d in
the r.que.t for w.iv.r .r. eith.r not in conflict with th••tipu­
l.t.d plan, b.v••lr••dy be.n ob••rv.d in th••tipul.t.d pl.n, or
will b. ob••rv.d durin9 th. initi.l ter. of th••tipul.t.d plan.
ror .x..ple, i.etion. III .nd IV of th••It.rn.tiy. r.gulation
rul•••et forth th. r.quir.d .xhibit. and coaponent. of • pl.n
whicb .~.t be Gont.in.d in an .pplic.tion. !h. coapany pointed
out th.t, in filin9 it. initial plan, it .ubaitt.d the r.,ui.ite
ca.ponent. and .xbibit. in .ccord.nc. with th••• rul•• , thu., ~on­
tr.ry to OCC' •••••rtion., the•• rul•••r. no 10n9.r applic.ble to
th••tipulat.d pl.n, ·unl••• th. Co..i ••ion accept. tbat an.appli­
c.tion i. i..utabl.- (wa ••ply Iri.f at 34).

~. Ce-ai••ion f.il. to .....rit in tb. conc.rn. r.i••d on
th. waiv.r i ••u. by .ith.r OCC or tb....t.rn ••••rv. CAP.. w••t­
.rn ••••ry. &xhibit l' cl••rly ••t. forth tho•• proc.dur.l .1.-
..nt. cont.in.d in th. alt.rn.ti•• r.,ul.tion rul•• which tbe coa­
panr i. r.que.tin9 vaiy.r. froa in ord.r to aov. forw.rd vith ia­
pl.a.ntation of th••tipulat.d plan. .on. of the r.~••t.d vaiv­
.r. involve any due proc••••l ••nt.. As .,r••d to by the coapany
on bri.f, th. rul•• not ••t forth in •••t.rn ••••rv. &xhibit l'
ar••ith.r not in conflict, ar. ob••rv.d in the pl.n, or vill be
ob.erv.d durin9 the tera of th. plan.

D. IntraLATA 1+:

Pur.uant to the .tipul.tion, •••t.rn ••••ry. vill iapl•••nt
intraLATA 1+ capability by d.ploying the ..thodology known a. aod­
ified 2 'IC vithin nine aonth. of th. i ••u.nc. of the Coaai••ion'.
order in this c.... ~he .odifi.d 2 .IC ••thodology perait. cu.­
toaer. of •••tern ••••rv. to ••l.ct th.ir int.rLATA toll c.rri.r
•• th.ir .xclu.iv. 1+ toll c.rri.r, or th.y could r.t.in th••ta­
tu. quo wh.r.by Ohio ••11 c.rri•• all of the 1+ intr.LATA toll
c.ll••nd the ca.to••r.' pr••ub.crib.d 1+ int.rLATA toll c.rri.r
continue. to carry th. int.rLATA toll c.ll. (Jt. Ix. 1, at 4-5).
To i.pl•••nt thi•••thodology, th. proc.dur•• develop.d for intra­
LATA pr••ub.cription vill be follow.d, vith th••xc.ption of th.
b.llotin9 proc.... Thu., according to th. co.p.ny, the cu.toa.r.
will incur no .xpen•• in th.ir initi.l ••l.ction (wa Iri.f .t 30).
W••t.rn ••••rv. vill r.cqvp it. 1+ intr.LATA iapl••ent.tion co.t.
by ••••••iDg the int.r.xchange carri.r. • on.-ti.. a.c... ch.rg.
Which will b••lloc.ted .ccor4ing to th.ir r••pectiv. aark.t
.har•••• d.t.rain.d by .inut•• of u... ~r.u.nt to the .tipula­
tion, this ••••••••nt i. Dot to .xc••d $175,000 (Jt. Ia. 1, .t 5).
rurth.raor., IXC Co.lition vitn••• Gillan t ••tifi.d th.t intr.LATA
1+ .cc••• will produc. b.n.fit. to th. cu.to.er. of W••t.rn R.­
.erv. which will r••ult in low.r r.t•••nd reduced pr•••ure. to
in.titute lAS (IXC Co.lition Ix. 2, .t 10-13).
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Th. Co_i••ion Dot•• that, oth.r than OCC'. di.agr"Mnt with
tb...tbodolo,y ••t fortb in tb••tipulation, n.ith.r OCC nor the
...t.rn ••••rv. CAP. took i ••u. with tb. iapl.a.ntation of 1+
intraLATA acc••• a' propo••d by the .tipulating parti... DeC wit­
.....aff.rty te.t1f1e« that, rather than the 80d1f1.d 2 'IC ••th­
odology contain.d 1n th••tipulation, the end u•• r••hould b. bal­
loted to perait th•• tb. option of .el.~ting an intraLATA carri.r
diff.r.nt than eith.r Ohio ••11 or tb.ir pre.ub.cribed interLATA
carri.r (OCC Ex. 12, at 17). Bovev.r, upon con.ideration of th.
propo.al ••t forth by th••tipulating parti•• , the Coaai••lon
find. that OCC'. obj.ction. are not .0 .ub.tantial a. to re.ult in
ov.rturning the .tipulation.

rurth.raor., w. would not. tbat our d.ci.ion in tbi. aatt.r
conc.rning th., iapl•••ntation of intraLATA 1+ i. pur.ly ba••d on
the fact. pr•••nt.d i~ this ca•• vhich ar. unique to W••tern ••­
.erve. Wh.n fac.d with the ••• r-incr.a.ing coap.titiv••nviron­
..nt witbin tb. t.l.coaaunication. indu.try, a. v.ll a. th. po••i­
bility that, a. a ••condary carri.r to Ohio ••11, W••t.rn •••• rv.
would ha•• b••n charg.d pur.uant to Ohio ••11'. Sch.dul. A rat••
for intraLATA toll call., the Co..i ••ion b.liev•• that the conv.r­
.ion to 1+ intraLATA ace••• i. r.a.onabl.. Bow.v.r, each ca.e
auat be viewed ba••d on it. own a.t of facta and circua.tance.
which i. bow the Co..la.ion will continu. to evaluate aiailar
requ••t. on this i ••ue. .

Accordingly, in acc~rdanc. with the stipulation, tb, co.pany
.haIli.ple••tlt 1+ intraLATA' acc••a and Obio ••11 .ball file an
application te aaend it. tariff (ATA) ••tabli.hing grandl.atherinC)
and other challge. to effectuate Ohio ••11'. chang.d .tatu. a. a
toll provid.r out.id. of it. local .ervic. area.

E. Co_i••ion Criteria: .

• aving d.termin.d that no party baa rai••d any obj.ction
which would warrant r.jection of the .tipulation, the Co..i •• ion
au.t now d.ter.ine wheth.r the .tipulation .e.t. the pr.viou.ly
adopt.d criteria r.garding .ettle••ntl.

Th. fir •.t crit.rion ia that the ••ttle.ent .hould b. a prod­
uct of .eriou. bargaining aacng capabl., knowl.dg.able partiea.
It ia beyond di.pute that the bargaining between the partie. in
this ca.e was ••riou. in both proce•• and r••ult. Settl••ent di.­
cu••ion. pr.c.ded the co...ne••ent of the h.aring and the prehear­
ing conf.r.nc.. The Co.-i••ion i. awar. that h.aring. in the aat­
t.r were .u.p.nd.d in .arly D.eeab.r to perait the parti•• to con­
tinue ••ttl•••nt di.cu••iona. Th. r••ult of the•••ffort. i. the
.tipulation filed on January 7, 1994. rurth.r, the .ignatory par­
tiea cl.arly are capable, knowl.dg.able parti.a, w.ll-ver.ed in
r.gulatory i ••u.a and r.pr.aent.d by .xp.rienced coun••l. The••
partiea al.o repr••ent a wide range of intere.t.. Th. Co.-i.lion
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find. th.~ tb••tipul.tion i •• product of ••riou. b.r,.inin,
.-on, c.p.bl., knowl.dg••bl. p.rti•••

. _. ~ -..--

7h.~••cond crit.rion i. that the ••ttl•••nt, a. a package,
-abould ben.fi t r.t.p.yer. and tb. PUblic int.r••t. '1h. r••olution
of tb. oce co.p~.int c... .abodi.d in tbe .tipulation produce. a
r••ult for •••t.rn ••••r•• '. r••ldenti.l. rat.p.yer. which i. no
1... fa.or.b1e th.n that whicb would b. ju.tifi.d if oce w.re to
pr•••l1 on th. l ••u. of tb••aount of •••t.rn ••••r•• '.·t••t-y••r
.xc•••••rnin,.. SV.n if the ec.ai••lon w.r. to .cc.pt oec wit-
n••• Ki11.r'. d.t.r.ination tb.t •••t.rn ••••rv.'. t ••t-y••r r.v.- _
nu•••xc••d.d it. r•••nu. r.quir••ent. by $20.7 .illion, •• op-
po••d to the $18.7 .illion .gr••d to by th. p.rti•• to th••tipu­
l.tion, th.r. i. not ••id.nce in the r.cord suffici.nt to d••on­
.tr.t. th.t .ucb r.ductions .hould go to tb. r••id.nti.l cla.s
witbout con.id.ration of th. txc.. '1h. stipul.t.d r.v.nu. r.duc­
tion b.n.fit••11 r.t.p.y.r. by .o.ing .cce•• r.t•• toward cost
without any corr••pondin, incr•••• in b••ic 10c.1 •• rvic. rat•••

Otb.r b.n.fit. h.v. b••n pr.viou.ly di.cu•••d. Ohio ••11 ba.
off.r.d tb. low.r Ich.dul•• r.t•• to ...t.rn ••••rv.'. cu.to••rs
for intr••xchang. toll ••rvic. on • preaotion.1 ba.i. during th.
pend.ncy of tbi. ca•••nd, pur.u.nt to th••tipu1.tion, will con­
tinu. to ch.rg. the Sch.dul•• rat.. It.ff witn••• Kontgo••ry
••tiaat.d th. annu.l b.n.fit in toll r.t. r.duction. to •••t.rn
••••rv.' ••nd u••r. to b. $2.2 .illion (St.ff Ex. 5, .t 2-3).
It.ff witn••s Kontgo.ery .1.0 t ••tifi.d to oth.r b.n.fit. that
would r.sult fro. th••doption of the .tipul.tion. '1h. $2.00
aontbly r.t. for r••id.nti.l '1.l-Touch ••r.ice will b. eli.in.ted,
.nd •••t.rn ••••rv. will .1.0 wai•• the cb.rg•• a••oci.t.d with
tb. conv.r.ion. of tbe .xi.ting r••id.ntial .cc... lin.. to '1.1­
Touch. Thi. will provide .n i...di.t. rat. r.duction of $2.00 p.r
.onth to .pproxiaat.ly 70 p.rc.nt of ••st.rn ••••rv.'. r••id.nti.l
cu.to••r••nd will provide • bigh.r l.v.l of ••rvic. to otb.r cu.­
to••r. (Id••t 3-4). It will .1.0 aak••••tern ••••rv. the fir.t
l.rg. local .xch.n,. co.p.ny in th. .t.t. to off.r touch-ton. .er­
vic•••• b••ic .ervic••t no addition.l co.t. • ••t.rn ••••rv.'.
cu.to••r. will bav. th. option to cboose th.ir int.rLATA toll
c.rri.r to carry tbeir intr.LA'IA c.ll. on a 1+ ba.is. Anotber
ben.fit to be provid.d i. the illPl•••nt.tion of no cb.rg., on.-way
c.l1ing fro. th••e.t.rn ••••rv.'. loc.l .xch.ng. to tb••l •••n­
t.ry .nd ••condary .chool. within the cu.to••r.' local .chool
di.trict.. .a.ic local .xcbang. rat•• for .chool. will al.o be
r.duced to gen.rate $100,000 l ••s in .nnu.l r.v.nu.s.

MuIl.rou. oth.r ben.fit. are contain.d in the .tipul.tion.
Ace••• cbarg.s will be r.duced for tb. int.r.xchang. cu.to.er••
•••t.rn ••serv. will continue to aake flat-rate, balic local .x­
cbange service .vail.bl. during the ter. of tb. pl.n. Witb the
.xception of tbe r.tes which will be r.duc.d, th. t.riff.d rat••
will b. froz.n during tb. duration of the plan. Another iaportant
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ben.fit contain.d in tb. atipulation ia w.at.rn ••••rv.'.co..it­
..nt to t.cbnolo9Y d.pfo,..nt. !be stipulation al.o provid•• nu.­
.roul ben.fit. for the Icbool. a. well a. tb. opportunity for th•
• cbool. to .ak. an int.llig.nt cboic.vb.n it co.,. to co.p.ting
di.tanc. l.arning application. provided by local eXFhang, co.­
pani•• , cabl. t~levi.ion operator., and coapetitive acce•• pro-
vid.r.. .'

As can b. s••n, ba.ed on tb. r.cord and tbe Co..i ••ion'. di.­
cu••ion, tb•••ttl...nt cl.arly ben.fit. rat.pay.r. and the public
int.r••t. Whil. the DOnsi9ftatory parti•• aay b.li.ve tbat th.
alt.rnativ. r.gulation plan r.c~nd.d in th••tipulation .hould
incorporat. additional or diff.r.nt f.atur.s or co..it.ents, this
do•• not ••an tbat the .tipulation in not in tb. public int.rest.
No plan vill .v.r totally .ati.fy .v.ry party. Bowever, this
.tipulation strik.. a r.asonabl. balanc. b.tw••n th. coap.ting
int.r••ts r.pr•••nt.d in th••• proc••ding. and i. in the public
lnt.r••t.

-
-The third crit.rion i. that the ••ttl.a.nt packag••hould not

violate any iaportaat regulatory principl. or practice. Whil.
tho.. who oppo.. tb. .tipulation argu. that the .tipulation do••
violate r.gulatory principl•• and practic., ba••d on our analy.i.
of their obj.ction. di.cu•••d at l.ngth abov., v. find tbat it
do•• not. Th. C08ai••ion conclud•• that the ••ttl•••nt packag.
do•• not violate any iaportant r.gulatory principl. or practice.

In conclu.ion, the C08ai••ion find. that the ••ttl•••nt bal­
ance. divergent inter••t. and view. and achieve. a package which
the Co..i ••ion d•••• to be r.a.onabl. and .uPPort.d by the r.cord.
Th••tipulation fil.d by the co.pany, .taff, IXC Coalition, Ohio
••11, AT6T, OCTVA, ODOB, and ••llcor••hould be adopt.d in it•
• ntir.ty. Th. Co..i ••ion al.o b.li.v•• tbat the parti•••hould b.
co...nd.d for tb.ir tir.l••••ffort. to r••olv. th••e proc.eding••

• aO'OSED TAaIrrS, CUSTOMER NOTICE, AND ErrECTIVE DATE

In accordance vith the .tipulation, the company filed on
January 21, 1994, it. propo.ed or revi.ed tariff page. nece••ary
to i.ple.ent the t.r•• of the stipulation. rurther revi.ed
tariff. v.r. fil.d on Karch 18, 1994. The Co..i ••ion finds that
the tariff. confor. to this opinion and order and .hould be ap­
prov.d. Th. n.w tariff••hall be .ff.ctive on and after the date
th. co.pany fil•• four co.plet. print.d copi•• of it. tariffs.
Th. plan .hould be i.ple••nted in accordance with the .chedul••et
forth in the .~ipulation.

The co.pany should file for Co..i ••ion review a propo.ed cu.­
to..r notic. advi.ing it. cu.to.er. in .uffici.nt detail about it.
new alternative r.gulation plan and it. i.plications for cu.tom­
er.. The notice .hould be filed within .even day. of this opinion
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aad ord.r and .ill be .ubj.ct to car.ful C08ai••ion revi•• to .n­
••r. coap1.t.n••••nd und.r.t.nd.bility. th. Co..i ••ion furth.r
.utbori••• th. co~p.ny to notify it. eu.toaer. of tb••It.rnativ.
re,ul.tion p1.n by a••n. of • bill in••rt in tb. noraa1 cyc1. of
billing.

rl)11)l.S or rACT:

1) On Augu.t 21, 1992, tb. Offic. of tbe Con.ua­
.r.' Coun••l fil.d • coapl.int, c••• No. '2­
lS25-'R-CI., .,.in.t ·Tb••••t.rn ••••rv. '1'.1.­
phon. C~DY all.,ing tb.t •••t.rn ••••rv.'.
z.t•••nd cb.r,e. ar. exc•••i •• under tb.
r.t...king foraul. .et forth in S.ction
490'.15, .evi.ed Cod.. ace requ••t.d th.t the
C~i••ion find th.t ...t.rn ••••rv.'. b•••
rat•••hould be r.duc.d.

2) On March 12, 1"3, •••t.rn a•••rv. fil.d it.
application for .pproval of .n .It.rn.tiv.
fora of r.gulation, c••••0. '3-230-'1'P-ALT.

3) By .ntry d.t.d APril ., 1"3, in c••••0.
'3-1525-D-CSI, th. C~i••ion con.olidat.d
for h.aring the coapl.int c••• and th••lter­
n.tiv. r.gulation c••••

4) On January 7, 19'., ••tipul.tion r••olvin,
tb. i ••u•• in both proc••din,•••• fil.d by
" ••t.rn a•••rv., the .t.ff of the Public Util­
iti•• Coaai••ion of Ohio, the Ohio Bell T.le­
phon. Coapany, th. lXC Co.lition, A'1"'1' Coaaun­
ication. of Ohio, the Ohio C.bl. T.l.vi.ion
A••ociation, tb. Ohio Departa.nt of Educ.tion,
.nd B.ll Coaaunic.tion••••••rch. Th••tipu­
l.tion i. oppo.ed,by •••t.rn ••••rv. CAP••nd
OCC.

5) Loc.1 pUblic h••rin,•••r. h.ld on Janu.ry 25,
19'., in Morri.town, Ohio, on J.nu.ry 21 .nd
27, 1"., in Au.tinburg, Ohio, and on January
27, 19'., in Macedonia, Ohio. Co..i ••ioner.
pr••id.d at e.ch of the h.aring.. avid.ntiary
b.aring•••re h.ld in Coluabu., Ohio, co..en­
cing on Hov.aber 2', 1"3, .nd concluding on
r.bruary 10, 19'4.

,). Th. stipulation i. the product of ••rious bar­
,aining .aong knowl.dg••bl. parti•• , b.n.fita
rat.pay.ra .nd advance. tb. public int.r.at,
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7) ~h. rat.s, teras, and conditions set forth in
the tariffa filed purau.nt to the stipulation
ar. conaistent vith thia opinion and order.

"

CORCLUSIONS or LAW:

1) Th. coapl.int in Cas. No. 92-1525~TP-CSS v.s
filed pursuant to S.ction .905.26;' ••vised
Cod.. Th. coapany'"a .pplic.tion in C.se No.
93-230-T'-ALT v.a filed purauant to section
.927.0.(A), ••viaed Cod.. Th. coap.ny ia
aubj.ct to tb. jurisdiction of this Co..iasion
pursuant to Sections .905.0., .905.05, and
.905.06, ••vi.ed Cod••

2) A st.ff inv.sti9ation vas conduct.d and a
report duly fil.d and ..il.d, and public
bearin9s have been held. Notic. of the coa­
pl.int, application, and h.arin9 vas publiahed
in accord.nc. with Sections 4905.26, .909.19,
and 4903.083, ••vised Code.

3) OCC h.s aet its burden of provin9 that, .inc.
th. coapany'. last r.t. ca.e, the coapany's
r.venues have incr••••d and its .xpenses d.­
creas.d, r.sultin9 in .xc.ss ••rning. of aor.
th.n $10,000,000 annu.lly and th.t the Co..is­
sion should ord.r reductions in ratea to just
and r••sonabl. l.vels. OCC ha. not d.aon­
strated th.t its proposed r.t. reductions are
a just and reaaonable re.edy of the overearn­
ings.

4) The rate r.ductions provided for in the atipu­
lation are aupported by the record, produce
just and reason.ble r.venu. r.ductions, .nd
should b. adopted.

5) Th. stipulated alternative regul.tion plan
.ubaitted by the parti.s is aupported by the
record .nd co.ports with the policy of this
state set forth in Section 4927.02, ••vised
Code.

6) The stipulation aubaitted by the parties ia
r.asonable, .upport.d by the r.cord, and
should b. adopt.d in its entir.ty.
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7)

oaoBa:

~e c~any should be authori.ed to withdraw
its current tariffs and to file in final fora
four coaplete printed copies of it. tariffs
which the Cc.aission has approved herein.

..
It i., th.refore,

Oao.alD, ~bat the joint stipulation filed Oft January 7, 1994,
in"the.e proc.edinga i. approved and adopt.d" in it••ntir.ty. It
ia, furtb.r,

OID...D, ~at tb. c08Plaint in Ca•• No. 92-1S25-TP-CSS ia
,rant.d, in part, and d.ni.d, in part, conai.t.nt witb tbia opin­
ion and ord.r. It i., furtb.r,

OID••ID, Tbat tb. application of The .e.t.rn ••••rv. '1'.1.­
pbon. Coapany for approval of an alternative fora of r.gulation ia
,rant.d to tb••xt.nt provid.d in tbi. opinion and order. It i.,
furth.r,

O.D••SD, Tbat w••t.rn ••••rv.'. r.qu••t in Ca•• No. 94-99­
TP-UNC for di.continuance of tb. airroring of tbe int.r.tat.,
traffic-.en.itiv. ace••• rat•• at th. intra.tat. l.v.l e.tabll.bed
in Ca•• No. 83-464-TP-COI (Iubfile C) i. ,rant.dand that Ca.e No.
94-99-TP-UNC 1. clo.ed of r.cord. It ia, furtb.r,

Oao8a1D, That tb. applicant provid. for Coaai••ion r.vi.~ a
propoa.d notic. adviaing it. cu.to..r. about tb. approved alt.rna­
tiv. r.gulation plan within ••v.n day. of tb. date of this opinion
and ord.r. Tb. co.pany ..y provide the notification to it. cu.­
to••r. by ••an. of a bill in••rt in it. regular billing. It i.,
furth.r,

O.o"SD, Tbat tb. propo.ed revi••d tariff. ar. approv.d, and
the applicant i. autbori••d to cancel and withdraw it. pr••ent
tariffs ,ov.rning ••rvic. to cu.to..r. aff.ct.d by this applica­
tion. The .ffectiv. date of tb. n.w tariffs .ball b. the date on
wbich tb, coapaQY fil.s in final fora, four coaplet. print.d
copi•• of it. revi.ed tariffs. Oil. copy of the t.ariff .bould be
filed in th. coapany" Tar dock.t. Th. new rat•••bould b. i.p1e­
••nted in a~~ord.nc. with th••chedul. s.t fortb in the .tipula­
tiona It i_, furtber,

OIDSaaD, That Corm.aut, Orwell, United, AT'T, LCI', Allnet,
KCI, and Sprint provide the r.quisite calling inforaation to the
co.pany a••et forth on page 39 of this opinion and order. It ls,
further,
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OaDS.SD, That W••t.rn ••••rv. file a tariff off.rin, ISDN
••rvic•• within .i,ht aonth. of the date of this opinion and
order. It i., furth.r,

O.DElBD, That a copy of this opinion and order b••erved upon
all parti•• of record, Conneaut Tel.phon. Co.pany, Orw.ll T.l.­
phon. Co.pany, and Unit.d T.l.phone Co.pany of Ohio.

bUrtd in ~ .10"",,,1

.-388M



UFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Complaint of )
the Office of the Consumers' Counsel, )
on Behalf of the Residential Utility )
Customers of The Western Reserve )
Telephone Company, ) .'

)
Complainant, )

)
v. ) Case No. 92-1S25-TP-CSS

)

The Western Reserve Telephone Company, )
)

aespondent. )
. )

In the Matter of the Application of )
The Western Reserve Telephone Company ) Case No. 93-230-TP-ALT
for Approval of an Alternative Form )
of Regulation. )

CQNCpBBING OPINION or CPXBMAN CJAXG a. GI,AZgB

I concur in the Commission's decision and write separately to
make a number of observations.

In the first place, this is truly a landmark case. With the
issuance ot today's Opinion and Order, the Commdssion completes the
first alternative regulation proceeding for a large local exchange
company. Those who try to detract from the process or complain of
its results ignore the significance of this result and all the hard
work that went into reaching this day. What is most encouraging is
that the majority of parties worked out their differences to bring
the case to resolution.

Too often in these circumstances we all neglect to take time to
thank those people who worked so hard at resolving what could have
been a very contentious proceeding. At the outset, the Company
should be commended for being the first to brave the waters of our
new alternative regulation process. The Company did not need to
file this case but could instead have just resorted to litigating
the OCC complaint case in a traditional manner. The company's
efforts to use the process to address an overearnings situation in a
nontraditional way, by balancing rate reductions with new
opportunities which will provide economic development benefits to
the citizens of its service territory, deserves considerable credit.
In a similar vein, Staff's efforts to bring all of the contentious
parties together to hammer out an agreement is truly outstanding.
It drives the kind of compromise and consensus building that avoids
the litigious ways of the past. Finally, the participation and
compromise by the other parties was critical to moving the process
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along. This was an extremely difficult case. By all the parties
working with the Staff and with each other rather than against the
Staff or any party, an agreement was reached, one which is in the
best interests of the company and its customers and one which
definitely furthers the goals of competition, diversity, reasonable
basic rates and encouraging innovation and investment which are at
the heart of Section 4927.02 of the Revised Code.

I would be remiss if I did not also comment on the considerable
testimony raised at the public hearings in this case, particularly
at the lengthy hearings in Ashtabula County. In one way, the
spokespersons on Extended Area Service in Ashtabula County came very
late to the process. This case was well publicized in the local
newspapers for some time before the hearing and was even the subject
of a prominent official notice in the regular section of the local
newspaper outlining all of the issues. Earlier intervention and
participation by the £AS spokespersons would have helped to focus
everyone on this issue earlier on. Nevertheless, the Commission did
hear the impressive public testimony on the EAS needs of Ashtabula
County. It is for this reason that we are directing Western Reserve
to file promptly company-initiated £AS cases on those routes where
it is justified using the calling statistics which must guide our
decision making. We also have ordered that the record of the
hearings in this case be made part of future EAS proceedings so as
to expedite any future £AS proceedings. That being said, £AS cannot
be granted everywhere it is asked for. £AS is not free and it
raises significant equity issues since customers who make few toll
calls are asked to subsidize those who make many calls. It is for
this reason that we utilize and 'weigh so heavily the calling
statistics in our determinations since they are the only empirical
measures we have available to us to weigh the degree of such cross­
subsidy.

This case is unique in that the parties have stipulated to the
introduction of 1+ toll competition in the Western Reserve area.
This makes customers of Western Reserve the first in the state to
have available to them 1+ options to use other long distance
companies to complete these calls within the service territory.
This will provide a significant level of relief for those areas
where EAS is not justified.

I see this case as one where the appropriate balance was
achieved---where justified, £AS is to be proactively initiated by
the company, rather than forcing people to go through petitions and
lengthy hearings. At the same time a competitive option is
available in those places where there is not sufficient community of
interest as measured by calling statistics to justify EAS. This
combination appropriately balances the competing concerns which
normally pit the interexchange carriers off against the local
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citizens in case. such a. thi.. As such, it provides for a ·win­
win· whieb har.monizes the potentially conflicting goals set forth in
Section 4927.02 of the Revised Code and as a result, is clearly in
the public interest.

CAG:th

...,.. in tM ..,..,

-SOIM
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&EFORE

THE POELIC UTILITIES COMMISSION or OHIO

In the Matter of the Joint Appli- )
cation of The Western Reserve )
Telephone Company and Ameritech )
Ohio for the Approval of One-Way, )
Extended Local Callinq Service ) case No. 94-1l03-TP-PEX
Frcm the Aurora, Northfield, and )
~insburs Exchanqes of The Western )
ae.erve Telephone Company to the )
Akron Exchanqe of Ameritech Ohio. )

fINDING AND ORDER

The Commission finds:

1) On June 2~, 1994, The Western Reserve Tele­
phone Company (Western Reserve) and Ameritech
Ohio (Ameritech) filed a joint application
with the Commission, docketed as Case No,
94-1l03-TP-PEX, pursuant to Rule 4901:1-i-05,
Ohio Administrative Code (O.A.C.), .eekinq
authori ty to provide one-way,. nonoptional
extended area service known as EXtended Local
calling Service (ELCS) from the Aurora, North­
field, and Twinsburg exchanges of Western
Reserve to the Akron Exchanqe of Ameritech.
ELCS is a measured-rate extended area service
(EAS) which prOVides discounts from current
toll rates without increasinq the present
monthly local exchanqe service charge. This
joint application is part of the plan filed by
We.tern aeserve al part of the settlement in
Case Nos. 92-l52S-TP-CSS and 93-230-TP-ALT.

2) By Attorney Examiner's Entry i.sued July 18,
1994, it vas determined that, due to the
Dature of the proposed service, because of the
detailed 1nformation containea in the appli­
cation, and beCAuse no entity h,d yet souqht
intervention in this proceedinq, a public
hearing was not necessary unless the Co=:is­
sion received a request for one from an af­
fec~ed subscriber. Le9al notice of the pen­
dency of this appliCAtion was ordered to be
made once a week for three consecutive weeks
in newspapers of general circulation in the
affected counties, on or before Auqust 18,

----------------------'-- --_..
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1994. The Entry also provided any interested
person an opportunity to request an oral
hearing in this matter for good cause shown by
filing a statement to that effect on or before
September 1, 1994.

3) Generally, the joint application provides
that:

a) The Twinsburq and Northfield exchanges
are located within Summit County. The
Aurora Exchange is located predominantly
within Portage county with small portions
extending into Summit and Geauga coun­
ties. The involved exchanges are not
contiguous to each other.... .

b) According to the calling statistic infor­
mation based on data submitted by AT'T
and Sprint for October 1993 and MCI,
Allnet, and LCI for March 1994, the call­
ing rates are as follows:

Aurora to Akron 3.04
Northfield to Akron 4.21
Twinsburq to AXron 5.43

c) The proposed ELCS will not result in an
increase in rates for the affected sub­
scribers; therefore, no canvass would be
reqUired in order to institute the pro­
posed service.

4)

d) The joint applicants propose to implement
this service within six months of all
necessary approvals.

On September 1, 1994, Allnet Communications
Service., Inc.,l AT'T Communications of Ohio,
Inc., MCI Telecommunications Corporation, LCI
International Telecom corp., and LDDS Communi­
cations (collectively referred to a. -the
IXCs·) filed comments and a statement of op­
position to the joint application and, alter­
natively, a motion for leave to intervene in
this proceeding. The IXCS allege that: (1)
tbe IXCs stand to lose interLATA traffic
between the telephone exchanges involved in
this petition once measured-rate £AS haa been

1. By letter filed November 15, 1994, Allnet Communications
Services, Inc. withdrew as a party of record in this case.
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i.plemented~ (2) pursuant to Rule 4901:1-7,
Ohio Administrative Code (O.A.C.), there is
insufficient callinq between the exchanqes in
this case to support flat-rate £AS and
•••sured-rate EAS should not be implemented:
and, (3) the Commission should reopen its
Investiaation Into The Continued Feasibilitv
of litenied Are. Service, Case No. 88-1454­
TP-COI (88-1454), to restructure the EAS rules
to eliminate measured-rate £AS as an option
for areas with an insufficient community of
interest to support flat-rate EAS. The IXcs
also request that all currently pendinq £AS
cases be held in abeyance until these issues
are resolved. The IXCs state that they seek
intervention into this proceedinq as they have
a sUbsta~tial i~terest in this proceedinq,
and their views should be qiven consideration
by the Commission. The IXCs also request, to
the extent necessary, a hearinq in this
matter.

5) Responses to the IXCs' filinq were filed by
Western Reserve on September 16, 1994 and by
Aaeritech on September '-22, 1994. Western
~eserve contends that the joint application
w.s submitted in accordance with the current
Commission rules and precedent and the IXCs do
not contend otherwise. Rather, the focus of
the IXCs' position is that the c~rrent rules
need to be chanqed. Further, accordinq to
Western Reserve, to chanqe the current rules
durinq this proceedinq would deny them due
process and work an arbitrary and unreasonable
result.

Ameritech concurs in Western Reserve's re­
sponse. Moreover, Ameritech asserts, the
one-way !AS souqht in this case vas specifi­
cally contemplated by. the Co:mission as part
of the settlement in Western Reserve's alter­
native requlation proceedinq. :

6) Rule 490l-1-11(B), O.A.C., provides that, upon
ti.ely motion, any person may be permitted to
intervene in a proceedinq upon a showinq that
the person haa a real and suestantial interest
in the proceedinq. In decidinq vhether to
permit intervention, the Commission may con­
sider the nature of the person's interest, the
extent to which the person's interest is
represented by existinq parties, the person's
potential contribution to a just and expedi-

-3-
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tious resolution of the issues, and whether
granting the requested intervention would
unduly delay the proceeding or unjustly pre­
jUdice any existing party.

7) A review of the faets and pleadings in this
case demonstrates that the IXCs have a real
and substantial interest in this proceeding.
Aa a result, the IXCs' motion to intervene
should be granted.

8) ~he Commission has given careful consideration
to the concerns raised by the IXCS, as well as
the responses in reviewing this matter. With
respect to the IXCs' request for a hearing in
this matter, the Commission notes that the
joint application in this case was contem­
plated in Western Reserve's alternative regu­
lation plan and that the IXCs participated in
the proceedings surrounding that plan and
signed the stipulation approving the plan. To
the extent that the IXCs had any issues speci­
fic to the £AS requested in this joint appli­
cation which they wished to have presented at
hearing, they had the opportunity to do so
during the alternative regulation proceedings.
Consequently, the IXCs' request for a hearing
in "this proceeding will be denied and the
Commission will decide this case based on the
record before us.

The IXCs have requested that the Commission
consider the loss of toll traffic to them and
the accompanying loss of revenue as a result
of the implementation of measured-rate EAS.
As with any £AS ease, the Commission is aware
that telephone companies will realize a loss
of toll revenue if toll calls are no longer
being made. ~he Commission took this fact
into consideration in deciding this case.

With respect to the IXCs' reque,t that the
docket in 88-1454 be reopened, the Commission
declines at this point to take such action.
If the Commission determines that such an
action is warranted, the Commission may re­
consider the IXCs' request. rinally, with
respect to the IXCs' request that all EAS
cases be held in abeyance, the Commission
declines to take such action at this time. If
the Commission determines in the future that
such action is warranted, we may reconsider
the IXCs' request.
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9) The joint applicants are telephone companies
.a defined in Section 490S.03(A)(2), aevis.d
Code, and public utilities as defined in
Section 4905.02, Revised Code. As such, the
joint applicants are subject to the jurisdic­
tion of the Commission under the authority of
Sections 4905.04 and 4905.05, Revised Code.

10) Upon review of the various documents and
supporting' exhibits contained within the joint
application, the Commission concludes that the
joint applicants' request to establish one­
way, nonoptional ELCS between the Aurora,
Northfield, and Twinsburg exchanges and the
Akron Exchange should be granted.

11) As the joint applicants are aware, ELCS be­
tween the Aurora, Twinsburg, and Northfield
exchanges and the Akron Exchange will con­
stitute interLATA traffic and will require a
waiver form the United States District Court
for the District of Columbia. Thus, Ameritech
should petition the court for such a waiver
aDd, upon receipt of the waiver, begin termi­
nating the one-way, nonoptional ELCS from the
Aurora, Twinsburg, and Northfield exchanges to
the Akron Exchange.

It is, therefore,

ORDERED, That the IXCs' request to intervene is granted. It
is, further,

ORDERED, That the IXCs' request for a hearing is denied. It
is, further,

OaDE!lED, That the joint application seeking one-way, non­
optional Extended Local Calling Service from the Aurora, North­
field, and Twinsburg exchanges to the Akron Exchange is granted.
It is, further,


